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THE MARYLAND-NATIONAL CAPITAL
PARK AND PLANNING COMMISSION

PRINCE GEORGE’S COUNTY PLANNING BOARD

TECHNICAL STAFF REPORT

TO: The Prince George’s County Planning Board
VIA: Jimi Jones, Supervisor, Zoning Review Section, Development Review Division
FROM: Taslima Alam, Senior Planner, Zoning Review Section, Development Review Division

SUBJECT: Certification of Nonconforming Use Application No. CNU-43620-2015

REQUEST: Certification of a nonconforming use for year-round sales and storage of firewood
business with a single-family house in a single-family residential lot.

RECOMMENDATION: DISAPPROVAL

NOTE:

The Planning Board has scheduled this application for a public hearing on the agenda date of
November 5, 2015. The Planning Board also encourages all interested persons to request to become a
person of record for this application.

Requests to become a person of record should be made in writing and addressed to The
Maryland-National Capital Park and Planning Commission, Development Review Division,
14741 Governor Oden Bowie Drive, Upper Marlboro, MD 20772. Please call 301-952-3530 for
additional information.
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FINDINGS

A. Location and Field Inspection: The subject property, also known as Firewood Unlimited, is
located on the east side of Piscataway Road and northeast of Delancey Street. The site is
comprised of 15.83 acres of land and is improved with a two-story single-family house with
year-round firewood sales and storage business, an unmarked gravel parking lot, and four
dilapidated sheds in the Residential-Estate (R-E) Zone. Most of the site is undeveloped and has a
naturally wooded area all around the lot. A major part of land along the northern and eastern
property is filled with firewood that is fairly high. Some of the firewood pile appears to be older
than other areas. Along the northern side of the property is some newly stacked firewood. At the
time of the site visit, Keith DeMarrs (owner’s son), informed staff that the firewood pile along the
northern property line was established approximately 20 years ago. The site also has some
dismantled vehicles and some commercial vehicles such as, wood-hauling trucks, pick-up trucks,
bob cats, etc., parked on the site. The site is accessed through a long gravel driveway which also
leads to the gravel parking lot in front of the existing house.

B. Development Data Summary:
EXISTING PROPOSED
Zone R-E Unchanged
Acreage 15.83 Unchanged
Use(s) Single-family residential with Single-family residential with a
a firewood storage and year-round firewood storage
sales business and sales business
Parcel(s) 1 Unchanged
C. History: The following information was extracted from documentation submitted by the

applicant and from the permit history of the site, as it relates to the use.

1918—A single-family structure was originally constructed on the subject property and has been
used as a single-family residence for many years.

April 28, 1959—The property was annexed into the Washington Regional District.

July 26, 1960—The original zoning map for Planning Area 81 was approved and the property
was zoned Rural Residential (R-R).

December 4, 1979—The Accokeek-Tippett-Piscataway Sectional Map Amendment rezoned the
property to the Residential-Agricultural (R-A) Zone.

May 16, 1983—By deed, Mr. Keith Luke DeMarr (owner) acquired the property from his late
mother.

September 1993—The Approved Master Plan and Sectional Map Amendment for Subregion V,
Planning Areas 81A, 81B, 83, 84A and 85B placed the subject property in the R-E Zone.

July 13, 2004—The Prince George’s County Department of Environmental Resource (DER),
Community Standards Division, issued a citation (Z-10-9-05) for failure to comply with a number
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of previsions of the Zoning Ordinance, including the use of a building, structure, and land without
a use and occupancy (U&O) permit (See Staff Exhibit A). Following the citation, DER inspected
the site on three separate occasions and determined that the applicant repeatedly failed to comply
with its original zoning violation notice.

June 27, 2005—The applicant submitted a permit application to use the subject property for
firewood sales as a permanent use (Permit 22829-2005-U). Upon review of the application by
The Maryland-National Capital Park and Planning Commission (M-NCPPC), Development
Review Division, Permit Review Section, provided written comments to the applicant noting that
the woodpiles of firewood encroached onto the adjacent property to the east, Parcel 2. The Permit
Section further noted that, if Parcel 2 is part of the original storage area, then it must be included
in the certification as an expansion that occurred after April 1959, or the expansion must be
removed from the site plan in its entirety. In addition, the applicant was asked to provide the
dimensions of the existing sheds and the approximate area of the outdoor firewood sales/storage
area. The applicant did not pursue the permanent use permit; therefore, this permit application
was abandoned.

March 28, 2007—Temporary use Permit 7846-2007-UTZ was issued by DER for seasonal
firewood sales and storage on the property. This permit expired in September 28, 2007.

November 5, 2007—The applicant filed for another permit (43036-2007-U) to use the subject
property for firewood sales and storage as a permanent use in the R-E Zone. The Permit Review
Section issued written comments to the applicant asking for clarification of the limits of the
firewood pile prior to April 1959 and whether the firewood sales and storage was an expansion of
the original firewood storage area because the plan labeled it “relocation areas of previous
woodpile” and only the area used for firewood sales and storage that existed prior to April 28,
1959 may be certified as a nonconforming use. The applicant did not pursue the permanent use
permit; therefore, this permit was abandoned.

September 25, 2015—The applicant applied for Use Permit 43620-2015-U for firewood sales
and storage as a permanent use on the property. This permit replaces prior permits 43036-2007-U
and 22829-2005-U. This permit is currently on hold. Written comments were issued to the
applicant.

Master Plan Recommendation: The 2013 Approved Subregion 5 Master Plan and Sectional
Map Amendment retained the subject property in the R-E Zone.

Request: The applicant is requesting certification of a nonconforming use for an existing
year-round firewood sales and storage business with an existing single-family house on a
single-family residential lot located in the R-E Zone. The family plans to continuously live in the
existing house while running the year-round family business on the site.

Surrounding Uses: The site is surrounded by the following uses:

North— A single-family-dwelling in the R-E Zone.

South— Residential single-family development in the R-E Zone.

East— Undeveloped land in the Residential Low Development (R-L) Zone.
West— Piscataway Road right-of-way.
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Certification Requirements: Certification of a nonconforming use requires that certain findings
be made. First, the use must either pre-date the pertinent zoning regulations, or have been
established in accordance with all regulations in effect at the time it began. Second, there must be
no break in operation for more than 180 days since the use became nonconforming.

Section 27-244 of the Prince George’s County Zoning Ordinance sets forth the following specific
requirements for certifying a nonconforming use:

(@)

(b)

In general.

)

A nonconforming use may only continue if a use and occupancy permit
identifying the use as nonconforming is issued after the Planning Board (or
its authorized representative) or the District Council certifies that the use is
nonconforming and not illegal (except as provided for in Section 27-246 and
Subdivision 2 of this Division).

Application for use and occupancy permit.

)

(2)

The applicant shall file an application for a use and occupancy permit in
accordance with Division 7 of this Part.

Along with the application and accompanying plans, the applicant shall
provide the following:

(A)

(B)

(©)

Documentary evidence, such as tax records, business records, public
utility installation or payment records, and sworn affidavits, showing
the commencing date and continuous existence of the nonconforming
use;

Evidence that the nonconforming use has not ceased to operate for
more than 180 consecutive calendar days between the time the use
became nonconforming and the date when the application is
submitted, or that conditions of nonoperation for more than one
hundred eighty (180) consecutive calendar days between the time the
use became nonconforming and the date when the application is
submitted, or that conditions on nonoperation for more than one
hundred eighty (180) consecutive calendar days were beyond the
applicant’s and/or owner’s control, were for the purpose of
correcting Code violations, or were due to the seasonal nature of the
use;

Specific data showing:

0) The exact nature, size, and location of the building,
structure, and use;

(i) A legal description of the property; and
(iii)  The precise location and limits of the use on the property and

within any building it occupies;
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(D) A copy of a valid use and occupancy permit issued for the use prior
to the date upon which it became a nonconforming use, if the
applicant possesses one.

The applicant submitted the following documentary evidence in support of the application:

1. Sworn affidavits, including one from Mr. Keith DeMarr (owner), attesting that the
year-round sales and storage of firewood business has been existing in this location
before and since he was born in 1952. A few other sworn affidavits, including an
affidavit from Mr. Joseph Edelen, Jr., a long-term neighbor living at 10775 Piscataway
Drive since 1928, attesting that “firewood has been sold on this property since 1930.” To
their knowledge, the sales and storage of firewood has been a year-round family business
on this property and the business has never ceased to operate for any period of time since
it’s commencing date in 1930.

Analysis—The property is in the R-E Zone. Year-round firewood sales and storage is not a
permitted use in this zone. In accordance with Sections 27-260 and 27-261 of the Zoning
Ordinance, only temporary use of firewood displays and sales are permitted. On March 28, 2007,
a temporary use Permit, 7846-2007-UTZ, was issued by DER in accordance with the applicable
section of the Zoning Ordinance. This permit expired on September 28, 2007. Subsequently, on
November 5, 2007, the applicant filed for another Use Permit, 43036-2007-U, for certification of
a nonconforming use for firewood sales and storage as a permanent use in the R-E Zone and did
not pursue this permit; therefore, it was abandoned. No other permits have ever been issued

on the site for a temporary or year-round firewood business. On September 25, 2015, as part of
the requirement for a nonconforming use application, the applicant applied for another Use
Permit (43620-2015-U) for firewood sales and storage. This permit replaces prior

Permits 43036-2007-U and 22829-2005-U. Currently, this permit is on hold because a year-round
firewood sales storage business is not a permitted use in the zone unless it is determined that the
use existed prior to the Zoning Regulation and approved by the Planning Board as a
nonconforming use.

The nonconforming status began when the property was annexed into the Washington Regional
District on April 28, 1959. In order to certify a nonconforming use, the applicant must provide
certain proof of documentation listed under Section 27-244 in Finding G above to decide if the
use qualifies as a nonconforming use. The only documentary evidences the applicant provided for
review of this application is a number of sworn affidavits, including one from Mr. Keith DeMarr
(owner), and his long-term neighbors attesting that the year-round sales and storage of firewood
business has existed in this location from 1930, which never ceased to operate for any period of
time since it’s commencing date. No one stated in their affidavit the exact location of the
firewood storage and sales area. Although the provided affidavits are valid documents, which
testifies that the business had existed on the site prior to the commencing date of the
nonconforming use, it is not sufficient to determine if the business has been operating legally and
continuously without any break in use for more than 180 calendar days since it became
nonconforming in April 1959. The applicant was unable to provide any required documentation,
such as business records, tax records, or public utility installation or payment records showing the
commencing date of the business and its legal continuous operation. During the review process,
staff asked the applicant a number of times to provide the needed documents, to show the exact
location and limits of the firewood sales and storage area on the site plan that existed prior to
April 1959 because only that area can be certified as nonconforming use. Staff also informed the
applicant that a special exception would be required for any expansion that occurred after
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April 1959. The applicant was unable to provide the precise location and limits of the uses, as he
claims that the wood storage area changes every year. However, from reviewing prior permit
comments, the submitted site plan, and more than a dozen of aerial maps from PGAtlas from
1938-2014 (See Staff Exhibit B— entitled PGAtlas (Internal-Advanced Mapping from 1938—
2014)), staff noted that the site did not appear to have any firewood storage business on the site
until 1993. At that time, the area of the firewood sales and storage was very minuscule and was
confined to the south side of the existing house. There was no wood pile along the north or east
sides of the property at all. Most of the lot area appears to be covered with beautiful green grass.
From the analysis of these evidence, staff believes that sometime after 1993, the firewood storage
area had expanded tremendously along the north, south, and east sides of the house and has been
actively expanding ever since without any boundary limits. Staff believes that the firewood sales
and storage began in 1993, approximately 34 years after the property was annexed in the
Washington Regional District and also after the establishment of the R-E Zone. For these reasons,
the existing use cannot be considered as a nonconforming use.

CONCLUSION

Although the sworn affidavits before us attest that the use had existed on the site and was in

continuous operation, the year-round firewood sales and storage business is not a permitted use in the
zone. The applicant failed to provide all of the required and sufficient documentation to prove the
existence of the year-round use on the site prior to the date upon which it became nonconforming. Based
on the above reasons and analysis, staff recommends that the request for Certification of Nonconforming
Use Application No. CNU-43620-2015 for Firewood Unlimited be DISAPPROVED.
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